United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





No. 8727 


BRIEF FOR APPELLEE 


(Hnitcb states Court of appeals 



Mary Mackall, 


Appellant , 
vs. 

Washington Gas Light Company, A Corporation, 

Appellee. 

Appeal from the District Court, of the United States 
for the District of Columbia. 


:ri- 



? ; ' t a 


'i 0. A A 

V -f 





Henry I. Quinn, 

637 Woodward Bldg., 
Attorney for Appellee. 


Wilson Printing Co.. Washington 1. D. C. — Branch P. Epks. Managir 




INDEX 


STATEMENT OF CASK. 


QUESTION INVOLVED _ 

ARGUMENT_ 


Page 

... 1 

... 3 
... 3 


There was no sufficient evidence to warrant the 
submission of the case to the jury_ 3 


CASES CITED 

Bennett vs. Washington Terminal Company, 


55 App. D. C. Ill, 2 F (2d) 913, 915_ 3 

Collins vs. District of Columbia, 60 D. C. 

Appeals, 100, 48 F. (2d) 1012__ 3 

Pfeiffer vs. Mann, et al., 64 Appeals, D. C. 

230, 76 F. (2d) 1000_ 3 






tHmteb States! Court of Appeals 

District of Columbia. 


APRIL TERM 


No. 8727. 


Mary Mackall, 

Appellant, 
vs. 

Washington Gas Light Company, A Corporation, 

Appellee. 

BRIEF FOR APPELLEE 


STATEMENT OF CASE 

Appellant, hereafter called the plaintiff, and a girl 
friend had entered, or were about to enter the gateway 
to the United States Engineers’ Dump, in the 3000 block 
of Bennings Road, N. E., Washington, D. C., when |the 
truck of appellee, hereinafter called the defendant, drove 
through the said gate and on to the unimproved road lead¬ 
ing down to the Dump. 
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After plaintiff and her friend passed through the gate 
her friend ran around the rear of the truck and to the left 
side of the same and disappeared from the view of the 
plaintiff; that when her friend ran around to the left of 
the truck the truck was still in motion, and plaintiff con¬ 
tinued to walk in its direction moving up from the rear and 
to the right side of the same, and when she got to a point 
where the front of the dump body began she was struck 
on the left shoulder, (Appellee’s Appendix 10-11), as 
shown on defendant’s exhibit for identification Number 
One; that after plaintiff and her friend came through the 
gate defendant’s truck kept on rolling very slowly, and 
after her friend ran around to the left side plaintiff walked 
down along the right side of the truck and got to the point 
indicated on the picture (defendant’s exhibit for identi¬ 
fication Number 1), (Appellee’s Appendix, Page 14); that 
when plaintiff walked along side of the truck she did not 
know exactly how far she was away from the side but 
it was not several feet. 

'The plaintiff’s friend, Mildred Washington, testified that 
when she and the plaintiff entered the gate to the Dump, 
the defendant’s truck entered and they separated, the 
plaintiff going to the right and Mildred to the left; that 
she ran around to the left of the truck after it had stopped 
and got on the step of the same and asked the driver if 
he would carry her down to where they had been fishing, 
and the driver said, no, it was against the rules, and he 
would lose his job; that after saying that the driver started 
the truck while he had his head outside of the window 
talking to the man at the gate, (Appellee’s Appendix, 21, 
28, 29 and 32); that after the truck started moving it did 
not go over a truck length when the plaintiff screamed 
and the truck was stopped immediately, (Appellee’s Ap¬ 
pendix 28, 30). 

At the conclusion of the plaintiff’s case defendant moved 
for a directed verdict on the ground that there was no 
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evidence of negligence on the part of the defendant’s agent 
which was the proximate canse of the accident complained 
of and that the plaintiff’s own negligence contributed to 
the same. The motion was granted. 

QUESTION INVOLVED 

The statement of points relied upon by Appellant, the 
summary of argument, and the argument present the sole 
question—Was there sufficient evidence in the case to war¬ 
rant its submission to the jury? 

ARGUMENT 

There was no sufficient evidence to warrant the submission 

of the case to the jury. 

This Court has frequently held that the mere fact of 
the happening of an accident creates no presumption of 
negligence on the part of the defendant, and that it is 
incumbent on the plaintiff to prove and establish such 
negligence by competent and sufficient evidense so that 
the jury will not determine the defendant’s liability by 
conjecture, guess or speculation. 

Bennett vs. Washington Terminal Company, 55 Appe 
D. C., Ill, 2 F. (2d) 913, 915. 

Collins vs. District of Columbia, 60 D. C. Appeals 1 
48 F. (2d) 1012. 

Pfeiffer vs. Mann, et al, 64 Appeals D. C. 230, 76 F. (2d) 

1000. 

The evidence offered on behalf of the plaintiff, wjth 
every reasonable inference in her favor to be drawn there¬ 
from, completely failed to establish actionable negligence, 
and if the trial Judge had permitted the case to go to the 
jury he would have extended to them an invitation to 
conjecture, guess or speculate as to the defendant’s lia- 
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bility. The evidence showed that defendant’s truck had 
passed on to the roadway beyond the gate leading into 
the Engineer’s Dump in broad day light. The truck passed 
the plaintiff and her friend and after it had passed beyond 
them, moving slowly, plaintiff’s friend ran around back 
of the truck, to the left side thereof, and climbed on the 
step. The driver told plaintiff’s friend that he could not 
permit her to ride as it was against the rules and he would 
lose his job, and then he started the truck forward very 
slowly while he had his head out of the window of the cab 
and was talking to the watchman for the Dump. After 
putting the truck in motion the same did not travel more 
than a truck length when the plaintiff screamed and the 
truck was stopped immediately. (Appellee’s Appendix 
28, 29 and 30). 

Now let us consider the actions of the plaintiff as shown 
by her testimony. After her friend had run around to the 
left side of the truck she walked up from the rear of it 
along its right side. She did not know how far she was 
back of the truck when her friend ran around to its left, 
but she continued to walk and same up along side of the 
truck when it was still moving, but she never got any closer 
to the front portion of the truck than the point where the 
body sticks out on the side when something hit her in the 
back, or shoulder. She never got in front of the truck at 
all. (Appellee’s Appendix 10,11, and 14). After the trial 
Judge had indicated his intention of granting a motion 
for a directed verdict, plaintiff, who had been listening to 
the argument on said motion, and the contentions made by 
defendant’s counsel as to what the evidence showed, or 
failed to show, was again called to the stand by her counsel 
and examined concerning her actions, the distance she 
traveled and how far toward the front of the truck she 
had gone when she was struck. She reiterated her former 
testimony, after the Court made sure that she clearly 
understood the questions propounded, and again pointed 
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to the X mark which she had placed upon defendant’s 
exhibit for identification No. 1 (Appellee’s Appendix 34, 
35 and 36). 




It is very significant that neither the plaintiff nor her 
friend, both of whom were in a position to see and observe 
the movement of the truck, testified that it swerved in the 
slightest degree either to the right or to the left. Had 
they testified that the truck had swerved to the right they 
would have been testifying to something that would be 
unbelievable because impossible. After the truck staged 
to move with the plaintiff’s friend standing on the lleft 
running board it did not travel over its own length before 
plaintiff was under the rear wheel. The plaintiff had been 
moving slowly forward on the side of the truck while it 
was in motion and never reached a point further than 
indicated on (Defendant’s exhibit for Identification No.Jl), 
a point which was to the rear of the cab of the truck. The 
truck could not be instantly turned to right or left, hnd 
certainly within its own length, while in motion, the driver 
could do no more than start to turn the front wheels. But, 
putting aside the question of probability or possibility, 
there was no reason why the plaintiff and her friend 
could not have testified to something, which one, or botli of 
them, were bound to observe if it had happened. Plaintiff, 
walking along side of the truck and somewhat to the rear 
of its front had or should have had her eyes upon fhe 
same, and if the truck had swerved she would have noticed 
it. Her friend, standing on the left running board, along¬ 
side the driver, who was supposed to have been looking 
out of the truck toward the left, would surely have noticed 
if the truck swerved to the right as the very act of swerving 
would have tended to throw her off the running boa|rd. 
Having failed to establish an essential fact by the testimony 
of the witnesses available to them, if such fact existed, 
counsel for plaintiff now argue, in effect, that the jury 
should have been allowed to guess and speculate that 
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because the driver of the truck was looking out of the 
window to the left as he started the truck forward then the 
truck must have swerved, and the swerving of it caused 
the injuries to the plaintiff. They say, notwithstanding 
the woeful lack of proof of the fact, that had the case 
been submitted to the jury they might well have found from 
the evidence that the truck swerved to the right, but we 
say that if a jury did so find it would be the result of 
guess, and speculation, or probably of sympathy. 

The decisions cited in Appellant’s brief may be conceded 
to be correct when applied to the facts of the particular 
cases, but in this case you can find none of the facts which 
were presented in the cases cited. In each of those cases 
there was a factual basis upon which a jury could honestly 
base a finding of negligence. In those cases reasonable 
men might differ upon the question as to whether there 
was negligence or not. In this case there is no factual 
basis upon which to predicate the finding of negligence, 
even though it is established that the driver was looking 
to the left when his truck moved slowly forward for the 
distance of its own length. The alleged negligent act must 
be the proximate cause of injury to the plaintiff. Suppose 
the driver had been looking straight ahead as the truck 
moved slowly over that short distance, and the plaintiff 
approaching from the rear and walking along side the 
truck came in contact with it, would anyone seriously 
contend that defendant would be liable? Would it be 
contended that it was his duty to look, not ahead, but 
to the rear, and to the right in orded to prevent plaintiff 
from walking into the side of his truck? On the record 
in this case the truck was moving slowly and straight ahead 
even though he was looking to the left. Then how can it 
be contended that his failure to look straight ahead was 
the proximate cause of injury to the plaintiff who was 
not in front of, or even near to the front of his truck, 
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but to the rear and side thereof, and completely hidden 
by the body and cab of the samel 


CONCLUSION 

Without treating of the question of contributory negli¬ 
gence, but not abandoning the same, it is respectfully 
submitted that the record is devoid of any factual basis 
for a finding of negligence on the part of the defendant, 
the Court below was right in sustaining the motion for a 
directed verdict, and its action should be affirmed. 


Henry I. Quinn, 

637 Woodward Bldg., 
Attorney for Appellee. 
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MARY MACKALL 


the plaintiff, was produced as a witness on her own behalf, 
and, having been first duly sworn, was examined and testi¬ 
fied as follows: 
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Direct Examination 
By Mr. Goldstein: 

Q. Will you state your full name ? A. Mary Mackall. 

Q. Where do you live? A. 417 A Street, Northeast. 

Q. How old are you? A. Twenty-four. 

Q. On the morning of August 29, 1941, were you out on 
the government dump on the south side of Bennings Road 
at Thirtieth Street, Northeast? A. Yes, sir. 

Q. About what time? A. About eleven o’clock. 

Q. To what part of the government dump did you go? 
A. Down at the Branch. 

Q. Down at the Eastern Branch? A. Yes, sir. 

Q. Now, with whom were you? A. Mildred Washington. 

Q. Did you meet anybody when you got there? A. Met 
my uncle down there. 

4 Q. What is his name? A. Arthur Marino. 

Q. You say you saw your uncle there? A. Yes. 

Q. When you left there, where did you go? A. I left to 
get a drink of water. 

Q. Where were you going to get the drink of water? A. 
Up on Bennings Road. 

Q. Is that outside the dump? A. Outside the dump. 

Q. Now, tell us in your own way what happened from 
that time on? A. We went to get a drink of water outside 
of the gate. 

Q. You say “we”. Whom do you mean? A. Mildred 
and I. 

Q. You and Mildred Washington? A. Yes, sir. 

We got the drink of water. Mildred and I went hack in 
the gate. The truck pulled in. Mildred went to the left and 
I was still on the right, going down the road. 

And the truck stopped just a little hit in, and he was 
talking to the driver—to the man at the gate. But I don’t 
know what he was saying to the man. 

I kept on walking, and the truck was still moving. I 
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or 

try 

sir. 

. I 


moved over on the road before I got to him, and I felt 
something hit me in the back, and knocked me down, an(J the 
truck was still on my leg, and I hollered for him to get off 
my leg. J 

Q. How far down along the truck did you walk? ^L A 
good ways down. 

Q. What do you call a good ways? A. About twi 
three feet, I reckon. 

Q. You call a good way two or three feet. Did you 
to get on the truck? A. No, sir. 

5 Q. Did you talk to the truck driver ? A. No, 

Q. Did you see the truck driver? A. Yes, sir| 
saw him in the car. 

Q. Did you see him here this morning? A. I think I did. 

Q. After the truck started up, what did you do? A. I 
moved on the edge of the road to get out of the way. 

Q. Did you stand still or keep walking? A. I kept 
walking. 

Q. Did you ever get down as far as the front of the truck? 
A. No, sir. 

Q. You never got down as far as the front of the tru^k? 
A. No, sir. I didn’t get down as far as the front of the 
truck. 

Q. Well, did you ever get in front of the truck? A. No, 
sir. The body of the truck where it sets out on the side, 
that is the part that hit me. 

Q. In relation to the truck how far did you get over in 
front of the truck? 

The Court. She said she didn’t get in front of the truck. 

Mr. Goldstein. She got on the side of the truck. 

The Witness. I walked over to the side of the road to 
keep the truck from getting too close up on me, on the edge 
of the road. The part of the truck that sets out, that is tjhe 
part that hit me on the left shoulder. 
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By Mb. Goldstein: 

Q. Hit you on your left shoulder? A. Yes, sir. 

Q. You don’t know what part of the truck hit you, though, 
do you? A. No, I don’t. 

Q. You were walking with your back toward the truck? 
A. Yes, sir. 

Q. Now, did the truck hit you before or after you 
6 were on the ground? A. Before I was on the ground. 

Q. When you were on the ground where was the 
truck? A. The truck was on my leg. 

Q. Do you know which leg? A. It was on both of them. 

Q. Which part of the truck? You mean the wheel was 
on your leg? A. Yes sir, the back wheel. 

Q. Do you know whether the front wheel ran over you or 
not? A. I don’t remember. 

Q. You don’t remember? But you know the back wheel— 
A. .Yes. I know the back wheel was on my leg, and I hollered 
for the man to get off. It was sitting right up on my leg. 

Q. Who was the first person that you saw after that? 
A. The first person I saw—there was a man at the gate. 

Q. What did he do? A. He said to the driver to take 
me to the hospital. 

Q. When did you see the truck driver after that? A. 
Wien he helped me in the back of the truck and took me 
to the hospital. 

Q. He picked you off the ground? A. Yes, sir. The 
truck driver and the gateman. 

Q. When did you next see Mildred, the girl you were 
with? A. After I went to the hospital. 

Q. Did you see Mildred at all while you were lying on 
the ground? A. Yes. I saw her running back towards the 
river. 

Q. When the truck driver picked you off the ground did 
he say anything to you? A. No. He did not. 

Q. Did he drive you down to the hospital? A. Yes, sir. 

Q. What hospital? A. Gallinger Hospital. 
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Q. Did he say anything to you while he was driving 
7 you down to Gallinger Hospital? A. No, sir. 

Q. By the way, how did he get off your leg? How 
did he manage to get the truck off your leg? A. He puled 
up over my leg and I tried to pull over. Instead of bacljmg 
up, he pulled up, and the wheel started spinning on my leg. 

Q. Did he finally back up or go forward. A. Finally 
backed off. 

Q. And he took you, as you say, to Gallinger Hospital? 
A. Yes, sir. 

Q. When you got there, what was done? A. They rushed 
me in the hospital and put me on a table and took me up to 
the operating room. 

Q. Do you know who examined you at the hospital? A. 
No, sir. I don’t. 

Q. After the doctor, whoever the doctor was, some doctor 
—You don’t know his name, do you ? A. No. I don’t. 

Q. Now, after the doctor examined you what was next 
done ? A. He put my leg in a cast. 

Q. Is that all they did to your right leg? A. They taken 
it off. 

Q. Did they do anything to your left leg? A. Yes, sir. 
They taken a skin graft and put it on both ankles. 

Q. What was the matter with your left foot? A. It Was 
broken. 


Q. What did they do with it ? A. They put in a cast ^nd 
let it be in a cast for a good while. 

Q. Did they put the skin graft on before or after the— 
A. Afterwards. 


Q. After the cast? A. Yes, sir. About a week after¬ 
ward. 

Q. In other words, a week after the cast was taken off, 
they put a skin graft on. Where? What part of your leg 
did they put the skin graft on? A. Down by the 
8 ankle. 
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Q. Bv the way, how long did you remain in the 
hospital? A. Three months and ten days. 

Q. That would bring it to about November or December. 
Are you sure that it was three months and ten days? A. 
Yes. 

Q. After you came out of the hospital where did you go? 
A. I went to 87 Myrtle Street, Northeast. 

Q. How long did you stay there? A. About a week. 

Q. Were there any other injuries besides your feet, I 
mean the amputation of your foot and your left ankle? 
A. No, sir. 

Q. Have you been hack to Gallinger Hospital since? 
A. Yes, sir. 

Q. How many times? A. I went hack there three times. 
Q. For anything in connection with this injury? A. The 
hack of my leg got swelling on me. 

Q. Which one? A. The left one. 

Q. How do you walk now? A. I don’t do so good, because 
it swells on me. 

Q. Talk up louder. I can’t hear you and the reporter 
can’t hear you. What did you say? Repeat it. A. I say, 
it gives me less trouble, but it swells on me. 

Q. Have you an artificial leg? A. Yes, sir. 

Q. Do you use it? A. I can’t use it. 

Q. Why not? A. It is too big. 

Q. Where did you get it? A. Universal Artificial Limb 
Company. 

Q. Did you go back to see them about that? A. 
9 Yes, sir. 

Q. Did they fix it? A. No. They said they couldn’t 

fix it. 

Q. They said they couldn’t fix it? A. Yes. 

Q. Is that the reason why you are not wearing it? A. Yes, 
sir. 

Q. Have you tried to wear it? A. Yes, sir. 
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Q. Who provided that artificial leg? A. The Board of 
Welfare. 

Q. Miss Mackall, did you at any time attempt to ge|t on 
that truck? A. No, sir. I 

Q. Did you see it ? A. Yes. I saw it coming when it first 
came in the gate. 

Q. Would you describe it? A. Yes, sir. 

Q. Describe it. A. It was a small-body truck, and the 
side stuck out like that (indicating). The front wheels 
went in and the body set out from the— 

Q. You mean it had a wider body? A. Yes, sir. 

Q. Extending beyond the wheels? A. Yes, sir. 

Q. Did it have any marks on it? A. Yes. It had a lifttle 
red mark on it, 11 Gas Company.’’ 

Q. I can’t hear you. A. It had a small little circle on 
there with “Gas Company.” 

Q. A little circle with 44 Gas Company”? A. Yes, sir. 

Q. What work did you do before this accident? A. I Was 
doing part-time work. 

Q. What kind of part-time work? A. House clean¬ 
ing. | 

10 Q. And how many days a week did you work? A. 
From two to three. 

Q. Two to three what? A. Days. 

Q. How much pay did you get? A. I got two dollars a[nd 
a half a day. 

Q. For whom did you work? A. Mrs. Conrad. 

Q. Who else? A. Mrs. Greer. 

Q. How much did you get from Mrs. Conrad? A. TWo 
and a half a day. 

Q. Now, after you came out of the hospital were you atyle 
to go to work? A. No, sir. 

Q. Did you try? A. No, sir. 

Q. You say you didn’t try to work? A. No, sir, because 
I wasn’t able. 

Q. Why? A. Because I had lost my leg. 
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Q. By the way, what schooling have you had? A. I didn’t 
have very much of any schooling. 

Q. I can’t hear you. A. I didn’t have very much of any 
schooling. 

Q. Didn’t go to school at all? A. No, sir. 

Mr. Goldstein. Your witness, Mr. Quinn. 

Cross Examination 

By Mr. Quinn: 

Q. Mary, did you say you didn’t get in front of the truck? 
A. No, sir. I did not get in front of the truck. 

Q. That is, you didn’t get ahead of the truck. A. No, 
sir. 

11 Q. Do you mean by that—You say—Say this was 
the front of the truck here (indicating) and that was 
the rear (indicating) and you were walking along to the 
right side of it. You didn’t get up past the front of the 
truck, like this (indicating)? A. No, sir. 

Q. How far did you get? Halfway? A. Where the body 
of the truck sets out. 

Q. The truck has a little cabin on it, doesn’t it, where the 
driver sits? A. Yes. 

Q. Then there is an open body at the hack, an open body 
at the back of the truck. That is where they put the load on. 
That is open, isn’t it? There is no covering over that? A. 
No. There is not. 

Q. Right back of this little cabin where the driver sits 
that body starts? A. Yes. 

Q. And it sticks out a little beyond the cabin? A. That is 
right. 

Q. You mean you had got up about as far as that? A. 
Yes, sir. 

Q. You hadn’t gotten ahead of there at all? A. No, sir. 
Q. That was the portion that hit you, that part of the 
body that sticks out on the side? A. Yes, sir. 

Q. You are quite sure of that? A. Yes, sir. 
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Q. What part of the road were you on at the time? A. I 
was on the right-hand side. 

Q. But were you on the center part of the road or oi^ the 
side? A. I was off on the edge of the center part. 

Q. You didn’t see Mildred at all? A. No. When she ran 
back down to the river is the only time I seen her. 

12 Q. Now, after the accident happened, when you 
were under the wheel of the truck, you saw Milared 
running across the field, didn’t you? A. I didn’t under¬ 
stand. 

Q. After the accident happened you saw Mildred running 
across the field? A. Yes, sir. After the accident happened. 
That is when I seen her running across the field. 

Q. She didn’t come up and help you? A. No. She just 
went down to the river. 

Q. When did you see Mildred again? At the 
A. Yes. The next day. 

Q. She didn’t go to the hospital with you on the 
A. No. She didn’t. 

Q. When that truck turned in off Benning Road into 
dump you were outside the gate at this pump 
drink of water? A. Yes. 

Q. And there was a man who was connected with 
dump was sitting in an automobile right outside the 
A. He was out there. I don’t know whether he was 
of the dump men. But he was out there in an automc 

Q. And his automobile as you looked at it was to the 
of the gate, wasn’t it? A. He was on the same side that 
man pulled in to the dump at. 

Q. On the same side of Benning Road? A. Yes. 

Q. In other words, if this was the gate here and ijhe 
truck came and turned in here, and this is Benning Road 
right here (indicating), the man’s automobile was just 
beyond the gate there (indicating), wasn’t it? A. Yes. I 
reckon. 
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Q. How far was it, Mary, from the Eastern Branch, 
where you had been fishing, up to that gate ? About half a 
mile? A. I don’t know. 

Q. Do you think it was about half a mile? A. I don’t 
know exactly how far it is from the gate up to the— 

13 Q. You and Mildred had walked all the way up 
there to get a drink of water? A. Yes. We walked 

all the way up. 

Q. Did Mildred say anything to you when she ran around 
on the other side of the truck—“Let’s hitch a ride”? A. 
No. She did not. 

Q. She didn’t say anything? A. No. 

Q. Didn’t she tell you she was going to talk to the colored 
man who was driving the truck? A. No, sir. 

Q. The two of you came in the gate together and she just 
ran around to the left side of the truck and disappeared 
from view without saying anything to you? A. Yes. 

Q. As to what she was going to do; is that right? A. She 
didn’t say nothing to me. 

Q. Did you see her on the side of the truck. A. No, sir. 
Q. While the truck was moving slowly? A. No, sir. I 
did not. 

Q. When Mildred ran around to the left of the truck was 
the truck in motion or was it standing still at that time? 
A. When we came in the. gate the truck was still moving, 
and she went around the other side. 

Q. Was it still moving when she went around the other 
side? A. Yes. 

Q. She had to run a little bit, didn’t she? A. I don’t 
know whether she ran or not. 

Q. The truck was moving very slowly, wasn’t it—about 
three miles an hour? A. I don’t know. 

Q. And you were continuing to walk? A. Yes, sir. 

14 Q. How far were you back of the truck when Mil¬ 
dred ran around to the left? I don’t know. 
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Q. Can you give us an idea by pointing to something from 


rom 


where you are in this court room? Was it as far as 
where you are to the back of the court room, where t]hose 
gentlemen are sitting, would you say? 


The Court. You mean how far from the truck wheij 
other girl went around? 

Mr. Quinn. Yes. How far she was to the rear of 
truck. 


the 


the 


Q. How far was it, Mary? Was it from where you are to 
where those gentlemen are sitting there, or was it further 
back? A. No. It wasn’t that far. I don’t think so. 

Q. How far? Can you give us any idea? A. No. I can’t. 

Q. Well, the length of this room? A. I wasn’t paying 
very much attention to how far it was. 

Q. You continued to walk? You didn’t run, did you? A. 
No, sir. I didn’t run. 

Q. When you came up alongside of the truck was it| in 
motion? A. Yes. It was still moving. 

Q. Still moving, and you were walking? A. Yes. 

Q. And then, when you walked along and you got to the 
point just about where that body sticks out on the side of 
the truck, the truck came in collision with you ? A. Tha^ is 
right. 

Q. And how far were you from the truck when you 
started—For instance, when you started past the rear wheel 
of the truck how far at the side were you? A. I was over 
on the edge of the cinders. 

Q. Where was the truck? Was that in the middle of the 
road? A. Yes. He was in the middle of the road. 

Q. You had walked from a position in the rear of the 
truck up to a point where the body of it stuck out jrist 
beyond the driver’s cab, and suddenly something hit you in 
back of the shoulder? A. Yes. That is where it 
15 hit me. 

Q. It was the side, the body, where the body sticks 
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out? A. That was the only part of the truck that hit me. I 
^wasn’t in front of the truck. 

Q. Mary, when you got to the hospital—after you arrived 
at the hospital did you see two policemen out there? A. I 
saw one. 

Q. Did you see Mr. Temple, the policeman? A. I don’t 
know what his name was. 

Q. He was in uniform, wasn’t he? A. The one I saw was 
in uniform. 

Q. Did he ask you how the accident happened? A. I 
don’t remember whether he did or not. 

Q. Didn’t you tell him that you were trying to hitch a 
ride on the side of that truck and missed the step and fell 
under the wheel? A. No, sir, because I did not talk to no 
police. 

Q. The police asked you how the accident happened, 
didn’t he? A. No. The police didn’t ask me nothing. 

Q. You say you didn’t tell the policeman anything. A. 
No, sir. 

Q. You remember seeing the policeman? A. Yes. Of 
course I did, because he helped me in the hospital. 

Q. But didn’t he ask you anything? A. He didn’t ask 
me nothing. 

Q. He didn’t say anything to you? A. No. 

Q. Did he talk to you at all? A. No, sir. 

Q. Did you talk to Mildred at the hospital— A. No, I 
did not. 

Q. —when she came to see you? A. No. I didn’t talk to 
her. I was so sick I couldn’t talk to nobody. 

Q. Did Mildred tell you that she had tried to hitch a 
ride herself? A. No, sir. 

16 Q. Did Mildred tell you what she was doing on the 
left side of the truck at the time you had the accident? 
A. No, sir. 

Q. Have you when you have talked to Mildred asked her 
what she was doing? A. No, sir. 


i 
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Q. Did you ask her since this suit has been brought as to 
whether or not she had climbed up on the step on the left- 
hand side? A. No, sir. I did not. 

Q. She has never told you what she was doing on the left- 
hand side of that truck and why she ran around? A. No, 
sir. 

Q. Didn’t you talk to Mildred in the presence of your 
lawyers about what happened that day? A. No. I havn’t 
talked to her about nothing. 

Q. Didn’t you ever hear Mildred tell your lawyers ^hat 
she was doing on that side of the truck. A. No, sir. I have 
not. 

Q. Did you ever go with Mildred to the lawyer’s office? 
A. I have been there with her once. 

Q. You have been there with her once. And were the |two 
of you sitting in one room together? A. Yes. I was in 
the same room. 

Q. Didn’t you hear Mildred then tell vour lawyers what 
she was doing on the other side of the truck? A. No, sir. 

Q. Didn’t she tell them anything? A. I think she dicl. 

Q. But you can’t remember what she told them? A. I 
wasn’t paying no mind. 

Q. You said the truck had—what is it—a red circle I on 
it? A. Yes. 

17 Q. With “Gas” in the center? A. Yes. 

Q. I show you this picture, which I will ask the 
reporter to mark as Defendant’s for Identification No. \— 

i 

(A photograph was marked “Defendant’s 
Exhibit 1 for Identification.”) 

—and ask you if that looks like the truck? A. Yes, sir. 

Q. Would you indicate just w’hat part of the truck it vtes 
that you say sticks out, please? A. This part right h^re 
(indicating). 

Q. Will you take that pen and mark the place that y6u 
indicate? Will you take this pen and just make a maJrk 
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where— A. Right here. Sticking out right here (making 
a mark on the photograph). 

Q. And you had not gotten any further than that point 
that you have marked on the truck, that is, alongside of it? 
A. That is right. 

Q. That is as far as you ever got? You never got up 
beyond the front wheels? A. No, sir. I was right on the 
edge of the cinder road. Just right there (indicating). 

Q. Now, Mary, as I understand it, when you first came 
in or started away from the pump to go in the gate of the 
dump, the truck had come in the gate and stopped? Is 
that correct? A. The truck was still moving when we came 
inside the gate. 

Q. Did you see the truck stop at any time? A. No. I 
did not. 

Q. It just came in the gate before you all came in and 
kept on rolling very slowly? A. Yes, sir. 

Q. And Mildred ran around to the left side and you 
walked down to the right side and got to the point you 
have indicated on the picture? A. Yes, sir. 

18 Q. Is that correct? It never had stopped at all? 
A. No, sir. 

Q. Do you remember when you gave the deposition at my 
office on January 30,1942, that you testified that “ You saw 
the truck go in through the gate? Answer. Yes. Where 
did the truck go to ? Answer. He pulled down a little ways 
and stopped.’’ Do you remember saying that? A. I don’t 
remember. 

Q. “Do you know where the watchman’s house is inside 
the gate? A. Yes. Q. Where did that truck stop with 
reference to the watchman’s house? A. He stopped in the 
center of the road after he got inside the gate.” Is that 
correct? A. He was in the center of the road, but he was 
still moving. 

Q. Now I ask you if it was not when the truck was stopped 
that he said something to the watchman, when he was 
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stopped just inside the gate? A. I don’t remember him 
stopping inside. 

Q. You wouldn’t deny that, would you? A. No. 

Q. He was stopped and you said something to the w^tch 
man when you and Mildred were approaching the trjuck, 
and then he started up slowly again? A. He hadn’t stopped 
in between when he came in the gate. He kept movin 

Q. Do you remember testifying this way: “A. How long 
had the truck stopped there just beyond the watchman’s 
house when you and Mildred came back into the dump 
through the gate? A. He had not stopped there very long, 
because we got a drink of water and came through the ^ate 
and Mildred ran around the truck and I kept going on. 
Q. Was the truck standing still when you and Mildred got 
up to it? A. No. It was rolling along.” You testified to 
that today, haven’t you? (No answer.) 

Q. “Q. Did you catch up to the truck? A. After 
19 he rolled a little way he stopped again at the watch¬ 
man’s back there. He was talking to the man \fho 
usually stays in the little house on the road.” Did ^ou 
testify that way? A. I don’t remember. j 

Q. It is a fact, isn’t it, Mary, that when he talked to the 
watchman, he stopped his truck. A. No. He wasn’t—^he 
truck hadn’t stopped when he was talking to the watchman. 
He was still moving when he was talking to the watchman. 

Q. Didn’t you testify that “After he rolled a little way 
he stopped again at the watchman’s back there. He ^as 
talking to the man who usually stays in the little house on 
the road”? A. He was talking to the man in the little 
house, but he was still moving. 

The Court. That is not the question, Mary. The question 
is, Do you remember testifying in Mr. Quinn’s office? 

The Witness. Yes. I have been in his office, but I dor|’t 
remember saying that. 
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The Court. The question was whether you remember 
saying just what he read. Your answer is that you don’t 
remember your saying it? Is that right? 

The Witness. Yes, sir. 

By Mr. Quinn : 

Q. Mary, do you remember that you gave this deposition 
and testified that you were eleven feet off the cinders, off 
on the hard dirt to the right and something hit you in the 
hack; and then, when the deposition was written up, you 
went over it with Mrs. Greer, and she got you to make 
corrections in it and change that to say that you were on 
the cinder part? A. I don’t remember. 

Q. Will you deny that Mrs. Greer did that? A. I don’t 
know what Mrs. Greer did. , 

Q. Do you remember that you testified when you gave 
your deposition: “Q. Then you say that the truck stopped 
again and the truck driver was talking to some man?” and 
the answer then was, ‘ ‘ Talking to the man at the little house. 
The man was out on the road”; and that when you went 
over it with Mrs. Greer before you signed it, she had 
20 you change it so it was 4 ‘talking to the man who 
usually stays at the little house. The man was out 
on the road ’ ’ and then added “ in his car ” ? Do you remem¬ 
ber that? A. I don’t remember that. I know the car was 
out on the road. 

Q. Do you remember that you were asked: “How far off 
on the hard dirt were you? How far were you from the 
edge of the road?” and that you answered: “A. I was a 
good ways from the edge of the road”, and that answer was 
changed in conference with Mrs. Greer or some other friend 
so as to read, “I was right on the edge of the cinders”? A. 
I was on the edge of the cinder road. 

Q. And wasn’t that answer changed, after the deposition 
had been given, after you had answered under oath to a 
certain thing, wasn’t it changed? A. I don’t remember. 
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Q. “Q. Were you the length of this table!” meaning off 
the edge of the road, referring to the table in my library, 
and didn’t you answer, “A little bit further than this table” 
and wasn’t that changed so as to read, “I was at the ^dge 
of the cinders”! (No answer.) 

Q. 11 How far back from the edge of the road did you 
get!” meaning how far back off the cinders, and didn’t you 
answer, “I say I got way back off the road” and wasn’t that 
changed so as to read, “I say I was on the edge of the cinder 
road”! Do you remember that, Mary! A. No, sir. I 
don’t remember. 

Q. “Q. You said from about where Mr. Goldstein’s eljbow 
is to that window, that that distance was from the edg£ of 
the road”! and your answer was “Something like that” 
and wasn’t that changed so as to say, after a conference 
with Mrs. Greer, “I misunderstood you”! A. I don’t re¬ 
member that. 

Q. Mrs. Greer, by the way, is a lady whose family had 
helped to raise you! A. Yes, sir. 

21 Q. “Q. Do you mean that you were hit when you 
were about 11 feet off that road or the distance that 
you indicated off the road over on that hard dirt!” and you 
answered “Yes” and then wasn’t that changed so as to 
read, “I was on the edge of the cinders”! (No answer). 

Mr. Quinn. I think that is all. 

Redirect Examination 
By Mr. Goldstein : 

Q. I want to ask you, Mary: Something was said ab<put 
you seeing a policeman at the Gallinger Hospital. You sW 
the policeman? You saw a policeman there, did you nbt? 
A. The only time I saw the policeman was when he helped 
carry me into the hospital. 

Q. You mean, that was before the operatoin? A. Yes. 

Q. While your foot was crushed and all? A. Yes. 
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Q. Do you remember whether the officer talked to you? 
A. He did not talk to me. 

Q. Did you know what was going on around you at that 
time? A. No, sir. 

Q. Were you in pain? A. Yes, sir. 

Mr. Goldstein. That is all. 

(Witness excused.) 

Whereupon— 

Mary Mackall 
was recalled to the stand for 

Further Cross Examination 

By Mr. Quinn: 

Q. Mary, you described to the jury the way you walked 
down alongside the truck and got to a point that was about 
halfway up the side of the truck, and marked the photo¬ 
graph. Now, when you walked alongside the truck, 
22 i when you came up from the rear to that point, how 
far away from the truck was it? A. On the edge of 
the cinders. 

Q. W^hat I want to know is how far that was that you 
walked along the edge on the cinders when you came up 
from the rear part of the truck to the point along the side 
that you marked, how far that was from the side of the 
truck. Was it four or five feet or just how far was it? A. I 
don’t know exactly how far it was. 

Q. Was it as far as you are from that gentleman there 
on the jury (indicating)? A. I was over on the edge of 
the road. 

Q. But you were walking alongside the truck. This is 
the truck here, this railing. You were coming up here. You 
passed the rear of the truck. You got to a point, which you 
said was where the body extended out, about half way up 
the truck. A. Yes, sir. 
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Q. I want to know, when yon said that you walked along 
there, how far were yon from the side of the truck? A. I 
don’t know exactly how far I was. 

Q. Was it several feet between, or as far as yon are from 
that gentleman on the jury? A. No, sir. It wasn’t thai far. 

Q. Well, how far? Can you give us some idea? A. No, 
sir. I can’t. 

Q. You weren’t walking up against the side of the truck? 
You didn’t have hold of the truck? A. No, sir. 

Q. You weren’t trying to get on the truck? A. No, sir. 

Q. But as you walked alongside of it there was a space 
between you and the truck? A. Yes. 

Mr. Quinn. That is all. 

(Witness excused.) 

23 WThereupon— 

Mildred Washington 


was produced as a witness on behalf of the plaintiff, ^nd, 
having been first duly sworn, was examined and 
as follows: 

Direct Examination 

By Mr. Goldstein : 

Q. Will you please state your full name? A. Mildred 
Washington. 

The Court. You will have to talk louder. Keep your 
voice up. 

Mr. Goldstein. A little hit louder. 

The Witness. Mildred Washington. 

Q. Where do you live? A. 26 Myrtle Street, Northeast. 

Q. How old are you, Mildred? A. Nineteen. 

Q. Do you recall being at the government dump on 
August 29th, 1941? A. Yes, sir. 
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Q. How far out is that from Fifteenth and H Streets, 
Northeast? A. It is a good little bit up from Fifteenth 
and H. 

Q. Is it beyond the Potomac Electric Power Company’s 
plant, or is it near it ? A. It is near it. 

Q. Where had you been that morning? A. Well, I had 
been to work with Mary. 

Q. When did you come to the dump? A. Bight after she 
left from work. 

Q. What were you doing there? A. We went down to 
meet her uncle, Mary’s uncle. 

Q.i What were they doing there at the time? A. Fishing. 
Qj What time did you leave? A. What time we left when 
we first met him? 

Q, What time did you stop fishing? A. It was about one- 
thirty or near two. 

24 Q. Bid there come a time when you and Mary left 
off fishing and went out to get some water? A. Yes, 

sir. 

Qi Where did you get the water from? A. Outside the 
dump. 

Q. A pump? A. Yes, sir. 

Q. Where is that pump located with respect to the en¬ 
trance to the government dump? A. It is right in front of 
the government dump. 

Q. Is it on the sidewalk? A. Yes, sir. 

Q. Now, did you start back? A. Yes, sir. We started 
back to the dump. 

Qi You say “we.” Whom do you mean? A. Mary and I. 
Q. Mary and you? A. Yes, sir. 

Q. By the way, are you related to Mary? A. No, sir. 

Q. Now, when you started back, did you see the truck? 
A. Well, I seen the truck after we had gotten inside the 
gate. 

Q. After you had gotten inside the gate? A. Yes, sir. 

Q. Did you both go back on the same side of the truck? 
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A. No. When the truck entered the gate, we separated and 
Mary went to the right and I went to the left. 

Q. Where was the truck at that time? A. The truck was 
in between us then. 

Q. Between you ? A. Yes, sir. 

Q. Now, after you separated where was Mary wheri you 
next saw her? A. The next time she was on the ground and 
the truck wheel was on her leg. 

25 Q. Which truck wheel was on her leg? A. It was 
the back truck wheel. 

Q. You don’t know which one, the right or left, do you? 
A. It was the one on the side she was on—the right. 

Q. Between the time that you two separated and the time 
that you saw Mary on the ground with her leg under the 
wheel what had happened? A. Well, I got on the truck and 
asked the truck driver if he would carry me back down 
where I was fishing at. So he said no; it was against his 
rules and he would lose his job. And then he started to 
move on, talking to the man at the gate, asking him if he 
could dump the stuff offen his truck, and the truck was 
moving. 

Q. Did you see what the truck driver was doing? You 
say that he was talking to the man at the gate? A. Yes. sir. 
He had his head outside the truck, outside the window, 
talking to the man at the gate. 

Q. In other words, he turned his head in your direction 
then; is that right? 

By The Court: 

Q. Which side of the truck was the man that the truck 
driver was talking to? A. He was talking from the left 
side, from the side I was on. 

By Mr. Goldstein : 

Q. Who was he talking to? A. Talking to the gateman. 

Q. Where was the truck at that time? A. He was up by 
the gate. 
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Q. Was he inside the gate or was he outside it? A. He 
was inside the gate. 

Q. Where was the gateman standing? A. He was stand¬ 
ing next to a car. 

Q. Next to a car? A. Yes, sir. 

Q. Now, how far was the truck driver from the gateman 
while he was trying to talk to him from his left? 
26 A. He was about as far as from the first bench to 
here. 

Q. From this bench here (indicating) ? A. No, sir. The 
second bench. 

Q. i This bench here (indicating) ? A. Yes. 

Q. Which way was the truck driver’s head turned? A. 
His head was turned to the left. 

Q. i And was the truck standing still or moving? A. The 
truck was moving. 

Q. Mildred, which way was the truckman looking—for¬ 
ward or sideways? A. Sideways. 

Q. i When did you know that anything unusual had hap¬ 
pened to Mary? A. The gateman hollered to the truck to 
get offen Mary’s leg. 

Q.i What did you do? A. Well, I jumped down off the 
truck and ran around and I seen Mary laying there and I 
ran back to tell her uncle. 

Q. Now, were you on the truck at that time, while he was 
on her leg. Do you know whether the truck was being 
driven forward or was backing, or was he backing it up? 
A. He was going forward. Then the gateman hollered, 
“Get offen the girl’s leg” and he started backing the truck 
back. He said, “Get offen her leg,” and the wheel was 
spinning. 

Q.i Were you on the truck at that time? A. No, sir. I 
had got down off the truck. 

Q. When you were on the truck, what part of the truck 
were you standing on? A. I was on the left side. 
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Q. Did the truck driver see you on the running l^oard? 
A. Yes, sir. 

Q. Did he say anything to you? A. He told me he couldn’t 
carry me down there where Mary’s uncle was fishibg at 
because it was against the rules and he would lose his job. 

Q. Was he still looking back when you heard the gasman 
holler that he was on Mary’s leg. A. Yes, sir. 

27 Q. Which side was the truck driver sitting oift A. 
On the left side. 

Q. I believe you said that he was looking to the left; is 
that right? A. Yes, sir. 

Q. Now, when he drove forward after you saw Mary’s 
leg under the truck wheel, how far did he go before Stop¬ 
ping? A. Just a little ways. 

Q. What did the truck driver then do? A. I don’t under¬ 
stand. 

Q. Well, after he got off the—he backed off—Isn’t that 
what you said, that he backed off Mary’s leg? A. Yes. sir. 
He was trying to get the truck offen her leg. 

Q. What did he do after he got the truck off Mary’s leg? 
A. Then he got offen the truck and went around there, and 
I ran down the road. 

Q. Where was the gateman at that time? A. Well, when 
I was running, the gateman was coming towards Mary. 

Q. The gateman was coming towards Mary? A. Yes. 

Q. How far did you have to go to call Mary’s uncle? A. 
I would say it was about two blocks. 

Q. Two blocks? A. Yes, sir. 

Q. When you got back, was Mary still there? A. No, sir. 

Q. Mildred, did the truck driver say anything— 

Mr. Quinn. I object. 

Mr. Goldstein: That is all part of the res gestae, your 
Honor. 

The Court. You are talking about did he say anything 
when? 



24 


Mr. Goldstein. Immediately after he backed off of Mary 
Mackall’s leg. 

Mr. Quinn. She said she ran around the truck and ran 
away then. 

The Court. I think if she heard anything right at that 
time, she could say what it was. I don’t know. 

By The Court: 

28 i Q. Did you hear him say anything? First just 
i answer that yes or no. A. No, sir. 

The Court. That settles it. 

Mr. Goldstein. I shall withdraw the question rather than 
have any argument. 

The Court. It has been disposed of now. 

By Mr. Goldstein: 

Q. When you got back from running down to get Mary’s 
uncle was Mary there? A. No, sir. 

Q. When did you next see Mary? A. When I went to 
visit Mary at the hospital. 

Q. When was this ? A. It was on a visiting day. 

Q. How many days after this accident did you visit Mary 
at Gallinger Hospital? A. It was three days later. 

Q. Had her leg been removed then? A. Yes, sir. 

Q. Did you see where her leg had been cut off. A. No, I 
didn’t see it. It had something across it in the bed. 

Q. Have you seen Mary often since? A. No, sir. Not 
very often. 

Q. How long had you known Mary before this accident? 
A. I had been knowing Mary two years. 

Q. Do you know what kind of work she did before the 
accident. A. I know she was doing day’s work. 

Q. Mildred, did you notice whether Maiy tried to get on 
the truck? A. No, sir. 
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Q. But you did? A. Yes, sir. 

Q. Were you talking to tl^e truck driver while you were 
standing on the running board? A. Yes, sir. 

29 Q. What about? A. I asked him if he would carry 
me down there where Mary’s uncle was fishing sit. 

Q. And you testified to what you said before, did you not? 
A. Yes, sir. 

Q. What did he say? A. He said he couldn’t, because it 
was against the rules and he would lose his job. 

Q. What else did he say? A. He said, no; he couldn’t 
carry me down there, because it was against his rules and 
he would lose his job. 

Q. Do you know what he had in the truck, what he was 
carrying on that truck? A. In back of the truck? 

Q. Yes. In back. A. It was a lot of dirt. Hard cement. 
Q. Did he tell you to get off the truck? A. No, sir. 

Q. When you first saw the gateman, now where was he? 
A. You mean when I first saw the gateman? 

Q. Yes. A. When I was on the truck. 

Q. When you first saw him, before you ever got on the 
truck, where was he? A. He was standing near the £ate 
by a car. 

Q. By a car? A. Yes. 

Q. Was he inside or outside the gate? A. He was inside 
the gate. 

Q. Can you tell us whether the car—when the gateman— 
where the gateman was standing by was in back of the tiuck 
or in front of the truck? A. The car that the gateman was 
standing by was in back of the truck. 

30 Q. How far back, would you say? A. About as 
far as from that second bench to here. 

Q. To where you are sitting? A. Yes, sir. 

Q. When you saw Mary’s leg under the truck, was she 
doing or saying anything? A. I don’t remember. 

Mr. Goldstein. Your witness, Mr. Quinn. 
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Cross Examination 

By Mr. Quinn : 

Q. Mildred, you say you are not related to Mary? A. No, 
sir. 

Q. Aren’t you Mary’s cousin? A. No, sir. 

Q. Did you live at the same place as Mary at the time of 
this accident—87 Myrtle Street, Northeast? A. Yes, sir. 

Q. What is your mother’s maiden name? A. You mean, 
before she was married? 

Q. Yes. A. Lumkin. 

Q. How far inside the gate had this truck gone when you 
ran around it and jumped on the running board? A. It 
wasn’t so far from the gate. 

Q. From where you are to the front of the witness stand? 
A. To the end of the stand. 

Qj This rail here, you mean? A. Yes. 

Q. To the end of this rail? A. Yes. 

Qj That is how far it had gone inside the gate? A. Yes. 
Q. Was the truck moving when you jumped on the 
31 running hoard? A. No, sir. He had stopped when 
I got on the running board. 

Q. Are you sure of that? A. Yes, sir. 

Q. And the watchman’s car, you say, was, the man, the 
gateman—his car was inside the gate? A. Yes, sir. 

Q. On which side was it ? A. It was on the left side. 

Q. The left side as you go in down toward the branch? 
Is that right? A. Yes. Just as you come in the gate. 

Qi It was on the same side of the truck that you were? 
A. Yes, sir. 

Q. And how far was it off the road, or was it on the road? 
A. The car that the gateman was standing by? 

Q. Yes. A. It was inside. 

By The Court : 

Qi Inside what? A. Inside the gate. 
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The Court. He didn’t ask you that. He asked you how 
far from the road it was. 

By Mr. Quinn : 

Q. You know there is a cinder road there, isn’t there, and 
it is a field on each side? A. Yes. 

Q. Where was his car parked. Was it off the cinder r^ad? 
A. Yes, sir. It was parked off the cinder road. 

Q. Very far off, or just alongside? A. Just alongside 
of it. 

Q. Was he pointed down the same direction that the 
truck was pointed, down toward the Branch? A. You mean 
the front of his car? 

Q. Yes. A. The front of his car was kind of facing 
Benning Road. 

32 Q. It was turned off the road, pointing sort of a 
northeast direction. A. Further out Benning Rpad. 
Q. Was the man outside of his car at that time? A. Yes, 
sir. The gateman was outside. 

Q. He was outside of his car. A. Yes, sir. 

Q. The truck was pretty close to the car, wasn’t it? A. 
No, sir. 

Q. You jumped on the truck while it was at a standstill? 
A. Yes, sir. 

Q. Just that distance inside the gate that you have men¬ 
tioned? A. Yes, sir. 

Q. And the man told you, no; that you couldn’t ride on 
the truck? A. Yes, sir. 

Q. And to get off; that if you didn’t, he would lose his 
job? A. No. He didn’t. He didn’t tell me to get off the 
truck. 

Q. He didn’t tell you to get off? A. No. 

Q. But you didn’t get in? A. No, sir. 

Q. While you were still on the truck he talked to the man 
who was near this car and then you say he was moving? 
A. I was on the truck and he was moving. He started to 
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move and lie put his head out the window and was talking 
to the gateman. 

Q. He started to move after you had gotten on and after 
he told you to get off? 

The Court. She said he didn’t tell her exactly to get off; 
that he said he couldn’t take her. 

By Mr. Quinn : 

Q. He told you he couldn’t take you? A. Yes, sir. 

Q. Did he say it was against the rules? A. Yes, sir. He 
said he would lose his job. 

Q. That he would lose his job? A. Yes, sir. 

33 Q. And you didn’t get off? A. No, sir. 

Q. And he moved ahead? A. He started moving. 

Q. And how far had he gone when you heard Mary 
screaming? A. He hadn’t gone so far, but he had— 

Q. Had he gone a truck-length? A. Just about a truck- 
length. 

Q. Now, let me see if I understand the picture. You ran 
around to the left side or went around the left side of the 
truck while it was at a standstill and got up on the running 
board? A. Yes, sir. 

Q. And at that time the watchman was standing along¬ 
side of his car and his car was also inside the gate on the 
left of the truck, the same side that you were on? A. Yes, 
sir. 

Q. Did the truck driver say anything to the watchman 
while he was standing still? A. No, sir. 

Q. Before you got on the truck? A. No, sir. 

Q. How long was he standing still before you got on the 
truck? A. Just standing still a little while. Not long. 

Q. You didn’t see him when he pulled in and came to a 
standstill? A. Yes, sir. 

Q. And at that time the watchman’s car was in the place 
where you said it was? A. Yes, sir. 
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Q. And the watchman was standing there ? A. Yes. The 
watchman was standing by his car. 

Q. And the truck driver didn’t say anything to the 
watchman then? A. No, sir. 

34 Q. Didn’t ask him for a drink or anything else? 
A. No, sir. 

Q. But you hopped on the side then while it was at a 
standstill? A. Yes, sir. 

Q. And he told you he couldn’t take you? A. Yes, sir. 

Q. And then he started up and still you were standing 
on the side of the truck. And then he started talking to 
the watchman? Is that correct? A. Yes, sir. 

Q. He started to talk to the watchman after he started 
to move? A. Yes. 

Mr. Goldstein. Wait a minute. Let her finish. 

Mr. Quinn. Go ahead, Mildred, and explain. 

A. (continued) When the truck stopped, I got on, and I 
was talking to him, and I asked him to carry me down to 
where Mary’s uncle was fishing at. Then he said he couldn’t 
carry me; it was against his rules and he would lose his 
job. 

Then I was on the truck when he was talking to the gite- 
man. Then he started to move, and he put his head out the 
window and was talking to the gateman. 

Q. That was the first time he said anything to the gate- 
man? A. Yes, sir. 

Q. After he started to move off? A. Yes. 

Q. Were you on the side? A. Yes. 

Q. Did he put his hand out to push you off or anything? 
A. No, sir. 

Q. When you were standing on the side, Mildred, wbre 
you holding on to the door of the truck? A. Yes, sir. The 
window was down. 

Q. The window was down? A. Yes. 

35 Q. And you were holding on the lower part of the 
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place where the window comes? A. Yes, sir. 

Q. Did the driver stick his head out the side at all? A. 
Yes, sir. 

Q. He stuck his head out of the window? Did he bump 
your head when he was doing that? A. Well, I was stand¬ 
ing up by the windshield and he just stuck his head out the 
window. 

Q. The watchman was to the left of the truck? A. Yes, 
sir. 

Q. And you were standing on that running board, there 
(indicating)? A. Yes, sir. 

Q. There was an opening up here and you were holding on 
the lower part of that? A. Yes, sir. 

Mr. Quinn. Will you mark this for identification as No. 

2 ? 

(The object referred to was marked “Defendant’s Ex¬ 
hibit 2 for Identification.”) 

QjSo then he started off; and after he started off, he 
started talking to the watchman, and he went about a truck 
length; is that correct? A. Yes, sir. 

Q. When you heard Mary scream? A. Yes, sir. 

Q. He stopped immediately when Mary screamed? A. 
The gateman hollered, “Get offen the girl’s leg.” 

Q. You are sure it was the gateman that hollered that? 
A. Yes, sir. 

Q.i “Get off the girl’s leg.” But he stopped right away, 
didn’t he? A. He stopped and then moved on to get— 
trying to get offen her leg. 

Q. He moved on or moved back? A. He moved forward. 
He was moving backwards and forwards and the wheels 
started to spinning. 

36 Q. When you went around to the other side of 
1 the truck Mary was under the wheel, was she? A. 
Yes, sir. Her leg was under the wheel. 

Q. Her leg was still under the wheel? A. Yes, sir. 
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Q. The right rear wheel? A. The back of the truck. 

Q. Yes. The back wheel. A. Yes. 

Q. On the right-hand side? A. Yes, sir. 

Q. Now, when you and Mary started in the gate together 
after getting the drink of water, you were walking alongside 
of each other, were you not? A. Yes, sir. 

Q. When you ran around on the side of the truck to 
get on, right before you started to run around did you 
to Mary something like 44 Let’s hitch a ride”? A. No, 

Q. You didn’t tell Mary what you were going to do at 
all? A. No, sir. 

Q. Did you tell her you were going to ask the drivei) 
a ride? A. No, sir, because we didn’t have time to 
anything, because the truck came in the gate and 
started— . 

Q. The truck was in the gate before you came in, wa: 
it? A. No. We had come in the gate ahead of the truck, 
and the truck came in and we separated. 

Q. You had gone in ahead of the truck? A. Yes, sir. 

Q. You mean you were in front of the truck at one time? 
A. We had—we had, had started, left the pump and |had 
come in the gate when the truck came in. 

Q. Did you go inside the gate before the truck did? 

Yes, sir. 

37 Q. Did you stand aside at the gate and let the t^uck 
come in? A. We had went a little ways in the gate 
and the truck came in and Mary went to the right and I 
went to the left. 

Q. The truck came in between you two? A. Yes. 

Q. It isn’t a fact that after the truck got inside the gate 
that you ran around to catch the truck, which was then in 
motion? A. No, sir, because I was walking right along, 
and this driver, he wasn’t paying no attention to what he 
was doing, because he was looking at me. 

Q. He was looking at you? A. Yes, sir. 

Q. Didn’t you come around from the rear of the truck 
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and ran around on the side? A. No, sir. The truck came 
in the gate—we came in the gate and the truck came in and 
we separated. 

Q. But the truck went ahead of you then, didn’t it? A. 
Yes, sir. 

Q. Then you ran around the back of the truck and 
hopped up on the side? A. Yes, sir. 

Q. And you asked him for a ride? A. Yes, sir. 

Q. Now, you say he wasn’t paying any attention; that he 
was looking at you? A. He was—When I came on, he was 
looking at me. 

Q. You two were near the gate, weren’t you, at the time? 
A. When we came in the gate we were together. After we 
had got inside together, the truck came in and we separated. 
I saw the truck driver and he was looking at me. Then he 
slowed up, and when he stopped, I got on the truck, and I 
asked him to carry me down to where Mary’s uncle was 
fishing at. And he said he couldn’t do it. It was against 
the rules and he would lose his job. 

Q. Then he started moving, and this gateman hollered, 
“Get offen”—The gateman hollered, “You are on the girl’s 
leg.” 

38 Then he started moving backwards and forwards 

to get offen her leg, and I ran down there to tell 

Marv’s uncle that she had been hurt. 

* 

Q. Did you come back to the place before the truck left 
with Mary to go to the hospital? A. No, sir. He and him 
came back together. 

Q. Did you go out to the hospital together then? A. No. 
We went—the gateman told us he had carried Mary to 
Freedman’s Hospital. We left and went to Freedman’s. 
She wasn’t up there. We called up at Gallinger, and we 
couldn’t get her. So Mary’s uncle went over to Gallinger 
Hospital and I went back to the house. 

Q. You didn’t say anything to Mary about hitching a 
ride on the truck? A. No, sir. 
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Q. Didn’t you just tell me that you asked the man to give 
you a ride? A. No, sir. 

Q. You didn’t say anything about getting a ride? A. 
No, sir. 

Q. After this accident was over did Mary tell yo^ that 
she had tried to hitch a ride and missed the step? Aj. No, 
sir. 

Q. She didn’t tell you that ? A. No, sir. 

Q. Where was the truck when you ran around to get on 
the left side of it? Was it in the middle of the road, that 
cinder road? A. It was on the cinders, the truck was. 

Q. It was on the cinders? A. Yes, sir. 

Mr. Quinn. I think that is all. 

Mr. Goldstein. That is all. 

(Witness excused.) 

Other witnesses testified that prior to the occurrence 
complained of, she was an excellent household worked and 
cook, and that since that time, they have on different occa¬ 
sions, given her opportunities to do the same work, which 
she had been doing for them prior thereto, and found her 
wholly incapable thereof. 

39 Thereupon, the plaintiff rested, and the defendant 
moved the Court to direct a verdict in its favor. 
During the argument of said Motion, the jury was excluded, 
and in the course thereof, the following testimony was 
taken in the absence of the jury, during discussion of a 
motion for a directed verdict: 

Mary Mackall 

was again duly sworn and was examined and testified as 
follows: 

The Court. Mary, I feel for you for the suffering that 
you have had and what you have gone through. But you 
must bear in mind that what you say now is to be the t ruth. 
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I want you to understand that there are very serious 
penalties for telling anything but the truth. You understand 
that, don’t you? 

The Witness. Yes, sir. 

By Mr. Goldstein: 

Q. Now, Mary, do you see this picture of this truck. 
This is Defendant’s Exhibit No. 1. Now, I want to ask 
you this simple question: Where were you—You say you 
understand this picture? A. Yes, sir. 

Q. What picture is this? A. It is a picture of the truck. 
Q. Is that the truck that struck you? A. Yes, sir. 

Q. Now, how far had you walked alongside that truck? 
A. I was walking on the edge of the road. 

Q. I understand that, but in relation to the front of the 
truck where were you before it struck you? 

Is that all right, Mr. Quinn? 

Mr. Quinn. Go ahead. 

Q. (continued) —in relation to the front of the truck. 
Mr. Quinn. Front or rear. 

Q. (continued) Front or rear. 

By the Court: 

Q. What part of the truck were you at the farthest point 
forward? 

40 Mr. Goldstein. That is right. 

A. I was along the side of the truck. 

By Mr. Goldstein: 

Q. You were alongside what part of the truck? A. The 
body of the truck. 

Q. Which part of the body are you referring to? A. 
This part here (indicating on photograph). 
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Q. How far had you walked in relation to the front or 
the rear of the truck? This (indicating), as you know, is 
the front wheels. A. Yes, sir. 

Q. This is the rear wheels. Do you understand? A. 1?es, 
sir. 

Q. And this is the part that struck you (indicating the x 
mark on Plaintiffs Exhibit 1)? A. Yes, sir. 

Q. Now, where were you in relation to either the front 
or the rear of the truck? A. I never— 

Q. Where were you in relation to the front or rear—^his 
is the front and this is the rear (indicating—before it struck 
you? 


The Court. Don’t interrupt her. That is clear. 

Do you understand the question? 

The Witness: Yes, sir. 

By the Court: 

Q. How far to the front of the truck did you ever get 
while you were walking along there? A. I didn’t get rear 
the front. I stayed on the side as far as I could. 


By Mr. Goldstein: 

Q. But in relation to the truck? A. I was to the sid^ of 
the truck. 

Q. Point out what part of the truck was the farthest 
part you got opposite to while you were walking down the 
side. 

The Court. That is right. That is the question. 

41 Mr. Goldstein. Just put your finger. 

A. I was to the body. 

Q. Put your finger on the part. Put your finger and 
hold it there. 

(The witness did as requested) 



Q. Is that as far as you got down to the front? A. Yes. 
Q. Right where that X is? A. Yes, sir. 

Thereupon the Court granted the defendant’s said Mo¬ 
tion to direct a verdict in its favor. 



